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ASAP

At a Glance

President Trump’s revocation of Executive Order 11246 on January 21,

2025, left federal contractors and subcontractors wondering what

OFCCP Proposes New Rules to
Clarify Federal Contactor
Obligations Following the
Revocation of EO 11246

By David J. Goldstein

July 8, 2025

OFCCP has issued three proposed rules that would invalidate

prior rules enforcing Executive Order 11246, make non-

substantive changes to VEVRAA enforcement, and make

substantial changes to implementation of Section 503 of the

Rehabilitation Act.

The public has until September 2, 2025, to submit comments on

the proposed rules.

https://www.littler.com/news-analysis/asap/president-trump-revokes-60-year-old-executive-order-requiring-equal-employment


would be required going forward. On July 1, OFCCP published three

Notices of Proposed Rulemaking (NPRM) setting forth its vision of the

future of federal contract compliance.

The Proposed Rescission of the EO 11246 Rules

The first NPRM reasserts the Department of Labor’s previously stated

position that the Executive Order 11246 rules are “null and void as there

is no source of valid legal authority supporting the regulations” and

proposes formal rescission of the regulations. By taking this position,

OFCCP makes it clear that federal contractors are no longer required to

comply with OFCCP’s internet applicant rule, pay transparency rule or

any of the other requirements relating to affirmative action for women

and minorities under Executive Order 11246.  

Among the rules that OFCCP is proposing to rescind is the requirement

that federal contractors and first-tier subcontractors file EEO-1 reports.

The rescission of this rule should end the obligation to identify as a

federal contractor when filing EEO-1 reports and also end the EEOC’s

practice of sharing EEO-1 reports with OFCCP. This means that federal

contractors’ EEO-1 data will no longer be potentially available to the

public through Freedom of Information Act requests. It also means that

federal contractors and first-tier subcontractors with under 100

employees will no longer be required to file EEO-1 reports.

Finally, OFCCP is seeking to rescind its regulations at 41 CFR Part 60-3,

which contain the Uniform Guidelines on Employee Selection

Procedures (UGESP). The UGESP were jointly adopted in 1978 by the

Equal Employment Opportunity Commission, Department of Labor,

1

https://www.federalregister.gov/documents/2025/07/01/2025-12276/rescission-of-executive-order-11246-implementing-regulations


Department of Justice, and the Civil Service Commission to establish

principles to assist employers, labor organizations, employment

agencies, and licensing and certification boards to comply with

requirements of federal law prohibiting employment practices that

discriminate based on race, color, religion, sex, or national origin.

Among other things, UGESP is a source of authority for employers’

inviting applicants to self-identify as to sex and race or ethnicity and

periodically testing for adverse impact.

In proposing to rescind UGESP as it was incorporated into its own rules,

OFCCP has explicitly stated, “[t]his action does not impact other

agencies’ interpretation and application of UGESP.” Indeed, UGESP

continues to be incorporated in the EEOC’s rules at 29 CFR Part 1607.

Therefore, employers should consult with legal counsel before

changing practices relating to the collection of demographic data from

applicants or discontinuing the periodic analysis of that data for

potential adverse impact.

The public may file comments on the proposed rules through

September 2, 2025. Although various groups are likely to disagree with

some of the OFCCP’s assertions regarding applicable law and its

descriptions as to how the agency’s programs operated in the past,

such issues are probably irrelevant as there would seem to be no basis

upon which to object to the recission of those rules that relied on

Executive Order 11246 as their sole source of authority. 

Proposed Revisions to the VEVRAA Rules



The second NPRM relates to the requirements under the Vietnam Era

Veterans' Readjustment Assistance Act of 1974 (VEVRAA). There are no

proposed changes to the elements of the required affirmative action

program for veterans. The only changes relate to the administrative

process to be used in connection with enforcement actions. For the

most part these changes are not substantive. The agency is simply

moving rules that were located in the sections of the Code of Federal

Regulations that related to EO 11246 to the section of the Code that

relates to VEVRAA.

Under the revised rules, federal contractors and subcontractors that are

subject to VEVRAA will have to continue to maintain affirmative action

programs for protected veterans, list job openings with state

employment delivery systems, prepare annual affirmative action plans,

and annually file VETS-4212 reports. OFCCP also retains its authority to

receive, investigate, and resolve complaints from applicants or

employees and to conduct compliance reviews.

The public may file comments on the proposed rules through

September 2, 2025.

Proposed Revisions to the Section 503 Rules

The third NPRM proposes to make some substantial changes to the

implementation of Section 503. OFCCP proposes to rescind rules

requiring contractors to invite applicants and employees to self-identify

as to disability. Moreover, OFCCP includes as part of its discussion of

this proposal an argument that such invitations to self-identify as to

disability violate the Americans with Disabilities Act (ADA). Under the

https://www.federalregister.gov/d/2025-12006
https://www.federalregister.gov/d/2025-12233


OFCCP’s interpretation of the ADA, state and local government

requirements regarding self-identification as to disability are also

unlawful. It is possible that the OFCCP’s argument here is

foreshadowing guidance on this issue that may come from the EEOC

once it regains a quorum and is able to announce new policy

positions. 

OFCCP also proposes to rescind the utilization goal requirements. If the

rules are adopted in their current form, contractors will still have to

maintain affirmative action programs for individuals with disabilities,

including a written plan, but the plan will not include any numerical data

or analyses.

As with the VEVRAA rules, OFCCP is also proposing changes related to

the administrative process applicable to enforcement actions. For the

most part these changes are not substantive. The agency is simply

moving rules that were located in the sections of the Code of Federal

Regulations that related to EO 11246 to the section of the Code that

relates to Section 503.

The public may file comments on the proposed rules through

September 2, 2025. As OFCCP’s efforts on behalf of individuals with

disabilities were generally seen as being effective, it seems likely that

advocates for the disabled will comment on both OFCCP’s description

of the law and the agency’s proposed changes. Whether those

comments will result in OFCCP revising its proposals or lead to

congressional action is impossible to predict. In the meantime, the

existing regulations remain in place. For the time being, federal

contractors must continue to invite applicants and employees to self-



identify as to disability and prepare annual affirmative action programs

including an analysis of the utilization of individuals with disabilities.

What Happens Next

As already noted, the public has until September 2, 2025 to submit

comments on the proposed rules. This period may be extended by

OFCCP if deemed appropriate. After the comment period closes,

OFCCP is required to review the comments and address them as part

of its publication of a final rule, which may differ from the original

proposal. After adopting a final rule, OFCCP must then submit a report

to Congress before the rule can take effect. 

Typically, this remaining portion of the rulemaking process would take a

year or more to complete. However, OFCCP was extraordinarily quick

in publishing its proposed rules just over five months into this new

administration. It might be able to complete the remainder of this

process in a similarly accelerated manner. Nevertheless, it is still hard to

imagine a final rule being published, yet alone becoming effective, in

calendar year 2025. For now, it would be prudent to assume that the

existing rules will still be in place in 2026 so that contractors will still

have to prepare 2026 affirmative action plans for individuals with

disabilities, including the utilization analysis.



Information contained in this publication is intended for informational

purposes only and does not constitute legal advice or opinion, nor is

it a substitute for the professional judgment of an attorney.

© 2025 Littler Mendelson P.C.

Littler Mendelson is part of the international legal practice, Littler Global, which operates

worldwide through a number of separate legal entities. Attorney Advertising.



ASAP

At a Glance

On July 30, 2025, the Department of Justice released a memo from

Attorney General Pam Bondi to all federal agencies providing guidance

for recipients of federal funding regarding unlawful discrimination. 

Department of Justice Offers
Further Guidance Regarding
Unlawful Discrimination and DEI

By David J. Goldstein

August 4, 2025

Department of Justice memo provides guidance for recipients of

federal funding regarding what it considers unlawful
discriminatory practices.

The memo pays particular attention to institutions of higher

education, although all federal contractors and employers

subject to Title VII can glean insight into the administration’s

views on potentially unlawful DEI.

https://links-1.govdelivery.com/CL0/https:%2F%2Fwww.justice.gov%2Fag%2Fmedia%2F1409486%2Fdl%3Finline=%26utm_medium=email%26utm_source=govdelivery/1/010001985c36b911-61c8d569-6d56-46d7-a035-616d9d8fe7e9-000000/TsIBQqBaWzEOyES8UUgQDNShsWJG3q3R3Tew_gKTTok=416


The attorney general’s memo applies specifically to recipients of

federal funds,  and directs much of its attention to institutions of higher

education. Nevertheless, federal contractors and, indeed, all employers

subject to Title VII, will find the guidance to be worth reading for the

insights it provides into the administration’s thinking. 

The primary intention of the guidance is to clarify the administration’s

views regarding the application of federal antidiscrimination laws to

programs or initiatives that may involve discriminatory practices,

especially those relating to diversity, equity, and inclusion or similar

programs. The guidance provides examples of practices that the

administration views as unlawful or potentially unlawful and offers

recommendations on what it considers best practices.

As noted, many of the examples from the guidance are drawn from

higher education. However, as employers in other industries and

circumstances may engage in some analogous practices, they will also

want to take into account the administration’s views. Indeed, the memo

explicitly states that not only entities “that receive federal financial

assistance” should review the guidance but that all entities that “are

otherwise subject to federal antidiscrimination laws, including

educational institutions, state and local governments, and public and

private employers, should review this guidance carefully to ensure all

programs comply with their legal obligations.”

In considering the guidance, it must be remembered that the views of

the attorney general or the Department of Justice do not constitute law,

but merely represent the administration’s interpretation of the law or, in

some instances, advocacy for changes in the law. Ultimately, it is for

1



Congress to establish the law through legislation and for the courts to

interpret that legislation. It must also be remembered that state laws

may differ from federal law. It is particularly important to keep this in

mind when dealing with issues relating to transgender rights as the

administration’s efforts to tightly circumscribe such rights are not clearly

supported by federal caselaw and run directly contrary to many state

laws.

Examples in the guidance of allegedly unlawful practices include the

following:

Race-Based Scholarships or Programs: A university's DEI

program establishes a scholarship fund exclusively for

students of a specific racial group (e.g., “Black Student

Excellence Scholarship”) and excludes otherwise qualified

applicants of other races, even if they meet academic or

financial need criteria. This extends to any race-exclusive

opportunities, such as internships, mentorship programs, or

leadership initiatives that reserve spots for specific racial

groups, regardless of intent to promote diversity. Such race-

exclusive programs violate federal civil rights law by

discriminating against individuals based solely on their race

or treating people differently based on a protected

characteristic without meeting the strict legal standards

required for race-conscious programs.

 

Access to Facilities or Resources Based on Race or

Ethnicity: A university's DEI initiative designates a “safe



space” or lounge exclusively for students of a specific racial

or ethnic group.

 

Segregation in Facilities or Resources: A college receiving

federal funds designates a “BIPOC-only study lounge,”

facially discouraging access by students of other races.

Even if access is technically open to all, the identity-based

focus creates a perception of segregation and may foster a

hostile environment. This extends to any resource allocation

—such as study spaces, computer labs, or event venues—

that segregates access based on protected characteristics,

even if intended to create “safe spaces.” This does not

apply to facilities that are single-sex based on biological sex

to protect privacy or safety, such as restrooms, showers,

locker rooms, or lodging. 

 

Race-Based Training Sessions: A federally funded

university hosts a DEI training program that requires

participants to separate into race-based groups (e.g., “Black

Faculty Caucus” or “White Ally Group”) for discussions,

prohibiting individuals of other races from participating in

specific sessions. In contrast, a “Faculty Academic Support

Network” open to all faculty interested in promoting student

success avoids reliance on protected characteristics and

complies with federal law.

 

Race-Based “Diverse Slate” Policies in Hiring: A federally

funded research institute adopts a policy requiring that all



interview slates for faculty positions include a minimum

number of candidates from specific racial groups (e.g., at

least two “underrepresented minority” candidates), rejecting

otherwise qualified candidates who do not meet this racial

criterion. This extends to any policy that sets racial

benchmarks or mandates demographic representation in

candidate pools, such as requiring a certain percentage of

finalists to be from “diverse” backgrounds.

 

Sex-Based Selection for Contracts: A federally funded state

agency implements a DEI policy that prioritizes awarding

contracts to women-owned businesses, automatically

advancing female vendors or minority-owned businesses

over equally or more qualified businesses without preferred

group status. This includes any contract selection process

that uses sex or race as a tiebreaker or primary criterion,

such as policies favoring “minority- or women-owned”

businesses without satisfying the appropriate level of judicial

scrutiny.

 

This example is worth emphasizing as many government contractors

are required under federal, state, or local laws to set goals for the use

of women- or minority-owned disadvantaged businesses and some

non-government contractors voluntarily set such goals. Such programs

have generally been found to be lawful in the past, but their continuing

viability is less clear.



The guidance also provides a number of examples of potentially

unlawful proxies for the consideration of sex or race: 

“Cultural Competence” Requirements: A federally funded

university requires job applicants to demonstrate “cultural

competence,” “lived experience,” or “cross-cultural skills” in

ways that effectively evaluate candidates' racial or ethnic

backgrounds rather than objective qualifications. This

includes selection criteria that advantage candidates who

have experiences the employer associates with certain

racial groups. For instance, requiring faculty candidates to

describe how their “cultural background informs their

teaching” may function as a proxy if used to evaluate

candidates based on race or ethnicity.

 

“Overcoming Obstacles” Narratives or “Diversity

Statements”: A federally funded program requires

applicants to describe “obstacles they have overcome” or

submit a “diversity statement” in a manner that advantages

those who discuss experiences intrinsically tied to protected

characteristics, using the narrative as a proxy for

advantaging that protected characteristic in providing

benefits.

 

In reviewing these examples, it is worth noting the extent to which the

Trump administration is narrowly interpreting the Supreme Court’s

explicit statement in Students for Fair Admissions, Inc. v. President and

Fellows of Harvard College, that “nothing in this opinion should be



construed as prohibiting universities from considering an applicant’s

discussion of how race affected his or her life, be it through

discrimination, inspiration, or otherwise.” 600 U.S. ___ (2023), slip op. at

39 (Roberts, C.J.)

Finally, the guidance recommends a number of "best practices,"

including the following: 

Prohibiting Demographic-Driven Criteria: Discontinue any program

or policy designed to achieve discriminatory outcomes, even those

using facially neutral means. Intent to influence demographic

representation risks violating federal law. For example, a scholarship

program must not target “underserved geographic areas” or “first-

generation students” if the criteria are chosen to increase

participation by specific racial or sex-based groups. Instead, use

universally applicable criteria, such as academic merit or financial

hardship, applied without regard to protected characteristics or

demographic goals.

Documenting Legitimate Rationales: If using criteria in hiring,

promotions, or selecting contracts that might correlate with

protected characteristics, document clear, legitimate rationales

unrelated to race, sex, or other protected characteristics. Ensure

these rationales are consistently applied and are demonstrably

related to legitimate, nondiscriminatory institutional objectives.

Scrutinizing Neutral Criteria for Proxy Effects: Before implementing

facially neutral criteria, rigorously evaluate and document whether

they are proxies for race, sex, or other protected characteristics. For

instance, a program targeting “low-income students” must be



applied uniformly without targeting areas or populations to achieve

racial or sex-based outcomes.

Eliminating Diversity Quotas: Focus solely on nondiscriminatory

performance metrics, such as program participation rates or

academic outcomes, without reference to race, sex, or other

protected traits. And discontinue policies that mandate

representation of specific racial, sex-based, or other protected

groups in candidate pools, hiring panels, or final selections. For

example, replace a policy requiring “at least one minority candidate

per slate” with a process that evaluates all applicants based on

merit.

Including Nondiscrimination Clauses in Contracts to Third Parties

and Monitor Compliance: Incorporate explicit nondiscrimination

clauses in grant agreements, contracts, or partnership agreements,

requiring third parties to comply with federal law, and specify that

federal funds cannot be used for programs that discriminate based

on protected characteristics. Monitor third parties that receive

federal funds to ensure ongoing compliance, including reviewing

program materials, participant feedback, and outcomes to identify

potential discriminatory practices. Terminate funding for

noncompliant programs.
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